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OVERVIEWOVERVIEW

FTC jurisdiction
Basics of advertising law
Health and safety related 

enforcement actions



FTC JURISDICTIONFTC JURISDICTION

FTC Act prohibits deceptive or 
unfair acts or practices in 
commerce.
Broad authority over most 
products and services
Coordination with many agencies: 
e.g, EPA, CDC, FDA, USDA, CPSC



FTC JURISDICTIONFTC JURISDICTION

Law enforcement agency
Broad liability – advertiser, ad 
agency, retailer, endorser… 
Wide variety of remedies – cease 
and desist, warnings, corrective 
ads, refunds, disgorgement …
Federal courts – $$ million relief 



FTC ADVERTISING LAWFTC ADVERTISING LAW

Deception under Section 
5:
An act or practice is deceptive if 
it misleads consumers acting 
reasonably under the 
circumstances and is material to 
the purchase/use decision.



FTC ADVERTISING LAWFTC ADVERTISING LAW

Express and implied claims
Material omissions
Reasonable consumer 
Substantiation

health/safety = “competent and  
reliable scientific evidence”



FTC ADVERTISING LAWFTC ADVERTISING LAW

Unfairness under Section 5
An act or practice is unfair if it 
causes or is likely to cause 
substantial consumer injury that 
is not reasonably avoidable by 
consumers and not outweighed 
by countervailing benefits to 
consumers or competition.



UNFAIRNESS CASEUNFAIRNESS CASE

Failure to disclose 
breakage risk unfair

Claims of stomach 
flattening false

Notice to 
consumers

Fitness Quest, Inc. (Gut Buster)



DISCLOSURESDISCLOSURES

The three 
Ps:*

Prominence
Presentation 
Placement

*frozen yogurt   
and sorbet 
combinations

*Fine print footnotes are not adequate disclosures.



EndorsementsEndorsements

Exclusive endorsement 
by the National Fire 
Safety Council

Sufficient 
expertise in the 
relevant field

Actual testing 
or evaluation of 
product

Black & Decker



Product DemonstrationsProduct Demonstrations

structurally 
reinforced

supports 
severed

Advertiser and ad 
agency each paid 
$150,000 to U.S. 
Treasury

Volvo North America Corp.     
Scali, McCabe, Sloves, Inc.



OPERATION CURE.ALLOPERATION CURE.ALL

Internet health fraud: 
AIDS, cancer, etc.
FDA, Canada, Mexico, 
and other partners
Warning e-mails
Targeted enforcement



Public Health ScaresPublic Health Scares

Anthrax, dirty bombs, SARS

E-mail warnings and 
targeted enforcement

Consumer alerts with help of 
FDA, CDC, EPA



Dietary SupplementsDietary Supplements

More than 100 cases over last 
decade

Direct safety/interaction 
risks:   Ephedra                                

St. John’s wort              
Comfrey            
Androstenedione

Unfounded health benefits



Obesity/Weight Loss Obesity/Weight Loss 

Active enforcement 
against deceptive weight 
loss claims

Media screening 

FDA obesity task force



FTC Health and Safety CasesFTC Health and Safety Cases

Misrepresentations of safety –
claims of safety are false or 
overstated
False sense of security – claims 
of positive safety benefit that 
product does not deliver
Unfounded health benefits –
unsubstantiated claims of 
prevention/treatment/cure



FTC Health & Safety CasesFTC Health & Safety Cases

AbFlex USA
United Fitness of America

Hudson Berkeley Corp.

WARNING: This product uses 
electrical muscle stimulation.  Do 
not use this device if you have a 
cardiac pacemaker, implanted 
defibrillator or other implanted 
metallic or electronic device.  This 
device could cause lethal rhythm 
disturbances to the heart in 
susceptible individuals….

Hudson Berkeley:
$83 million and 
repatriate assets 



FTC Health & Safety CasesFTC Health & Safety Cases

Safety-
Freeze

Environmentally 
Non Toxic To 

People and Pets



FTC Health & Safety CasesFTC Health & Safety Cases
Product did not:  

function like factory-
installed antilock brakes

meet NHTSA standards 
for ABS

qualify owners for car 
insurance discount

FTC Order:  Banned 
‘ABS’ in product 
name; required notice 
to consumers.



FTC Health & Safety CasesFTC Health & Safety Cases

Claims were false
Failed to disclose 
that most radiation 
comes from antenna, 
not earpiece.
Four FTC actions, 
two with redress 
Consumer alert

“Tested. Proven. 
Blocks up to 97% 
of 
Electromagnetic 
radiation from 
your inner ear …”



FTC Health & Safety CasesFTC Health & Safety Cases

One of many bioterrorism scams

Claimed to be found effective in 
‘FDA-registered lab’

Actually produced false negatives 
and false positives

Kit pulled before sale to any 
consumers



FTC Health & Safety CasesFTC Health & Safety Cases

“Does this mean you can cancel your date for 
surgery, radiation or chemotherapy? YES! 
After curing your cancer with this recipe it 
cannot come back. THIS IS NOT A 
TREATMENT FOR CANCER: IT IS A 
CURE! But if you do not wish to make your 
doctor angry, you could follow her or his 
wishes, too. Be careful not to lose ANY 
VITAL ANATOMICAL PARTS in surgery 
though, because you may need them later 
when you are healthy!”
Western Herb & Dietary Products

Part of Operation Cure.All

Herbal package and electronic zapper 
to cure cancer 

Safety risk that patients forgo effective 
therapies
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