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Background on CPSC

• Safety Agency Has Jurisdiction Over 
“Consumer Products.”

• Very broadly defined - A product does not 
have to be sold at retail to be a consumer 
product

• Sometimes joint jurisdiction with NHTSA 
or other agencies



CPSC Background

• Broad power to establish safety standards, 
but usually prefers to encourage voluntary 
standards

• More focus on product defect 
investigations, failure to report 
investigations, and conducting product 
recalls



Product Defect Reporting

• Section 15(b) of the Consumer Product Safety Act 
requires a manufacturer or distributor or retailer 
to report to the CPSC if it has information that 
“reasonably supports” the conclusion that:
• a defect in a product could create a substantial 

product hazard; or,
• a product poses an unreasonable risk of serious 

injury or death
• Statutory maximum penalty of approximately 

$1.7 million



Product Defect Reporting

• U.S. v. Mirama Enterprises, Inc. , 185 F. 
Supp. 2d 1148 (S.D. Cal. 2002), held as a 
matter of law that manufacturer should 
have reported juicer to CPSC after 3 to 5 
consumer complaints about possibility the 
device would shatter and have flying 
pieces

• Mirima case just affirmed on appeal. 2004 
WL 2404773 (Oct. 28, 2004)



CPSC Enforcement

• CPSC has the power under the Consumer 
Product Safety Act to investigate a product 
hazard situation

• If CPSC asks for a recall and the company 
refuses, CPSC has the power to bring an 
administrative complaint against the 
company to force corrective action



CPSC Defect Reporting

• CPSC receives several hundred reports 
every year.  Not all lead to recalls.

• Low threshold for reporting
• Must look at worldwide data, not just US 

data  
• Report may be filed by foreign entity.  

CPSC may look for an entity over which it 
has jurisdiction (retailer; importer; US 
subsidiary of foreign manufacturer.)  



CPSC Defect Reporting

• Evolving role of retailers in reporting and 
recalls:  Walmart litigation.  Retailer sued 
for failing to report safety problem relating 
to a product made by another 
manufacturer

• Filing a report will lead to an investigation, 
including requests for documents

• Unreasonable delay can lead to a reporting 
case  



CPSC Lawsuit Reporting

• Section 37 of the Consumer Product Safety 
Act requires that a manufacturer report 
three adverse judgments or settlements in 
two year period, involving suits alleging 
death or serious bodily injury

• Two-year period is set by statute. It re-sets 
at the end of each two-year period

• Civil penalties for failure to report



CPSC Enforcement:  Trends

• Recent civil penalties.
• Actions against retailers.
• Criminal prosecutions.



Recall Notice-Central Web Site



Collateral Issues

• Documents created and submitted to 
government can be used in later litigation

• Documents available in discovery and 
under Freedom of Information Act

• Recalls can spur class action litigation and 
products liability litigation

• Must consider worldwide recall 
implications



Worldwide Recalls/Regulatory 
Coordination

• Defect reporting, or a recall, in one country 
should cause company to consider other 
countries

• Involvement of one governmental agency 
may lead to knowledge by other 
government agencies



Comparison to EU

• GPSD:  broader product coverage
• One central agency and one federal law vs. 

multiple agencies and laws.
• Timing differences:  no RAPEX.
• US has established recall and penalty 

procedures; EU is developing.
• EU:  more emphasis on standards, 

including safe harbor for compliance.



Comparison to EU
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